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Legislation
A

Filiation

ACT 309 ((Amends C.C. Arts. 189, 191, 195, and 196 and R.S. 9:406(8), (C), (0)(2), and (E)(2);
Adds R.S. 9:408 and 409))

Summary: This Act substantially shortens the period for disavowal in Louisiana; eliminates "signing
of the birth certificate" as a means of accomplishing a formal acknowledgment of paternity; and
eliminates the prescriptive period for revoking an authentic act acknowledging paternity.
Former C.C. Art. 189 provided that the prescription of one year for disavowal of paternity
begins on the day the husband learns, or should have learned, of the birth of the child. The new law
changes the commencement of prescription to the birth of the child or the day the husband knew or
should have known that he may not be the biological father of the child, whichever is later.
Former Article 191 provided for the contestation and establishment of paternity by the mother.
The new law retains the current law, but deletes the outdated reference to "signing the
birth certificate."
Former Article 195 established a presumption of paternity when a man marries the mother of
a child and the child is not filiated to another man and he acknowledges the child. The former law
also allowed for the disavowal of paternity of such a child as a means of rebutting the presumption.
The new law clarifies present law by making it clear that a revocation of the authentic act of
acknowledgment alone is not an alternative means of rebutting the presumption in such a case.
Former Article 196 provided for the presumption of paternity by formal acknowledgment, via
either an authentic act of acknowledgment or the "signing of the birth certificate". The new law
retains the current law but deletes the outdated reference to "signing of the birth certificate."
Former R.S. 9:406 provided for the revocation of authentic acts of acknowledgment and
provides for a two year prescription period. The new law deletes the two year prescriptive period to
bring the law in compliance with Succession of Robinson, 654 So. 2d 682 (La. 1995). The new law
also requires petitioner's testimony to be corroborated by other evidence.

8

Child support

ACT I02 (Amends R.S. 46:236.3(A)(4), (5), (6), and (7); Adds R.S. 46:236.3(A)(8) and 236.3(E)(6))

Summary: Provides guidelines for employers' lump-sum payments to employees owing support.
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The former law provided procedures for the enforcement of child support, spousal support, and
medical support through income assignment orders. It required employers to withhold the amount
of support owed from an employee's income in accordance with present law.
The new law requires employers to notify the Dept. of Children and Family Services of pending
lump-sum payments to employees who owe support. The new law protects employers from liability
who issue a lump-sum payment in full to an employee if the employer satisfies the
reporting requirements.
ACT 218 (Amends R.S. 9:315.1 l(A))

Summary: Creates a rebuttable presumption that when there is no evidence of a party's actual
income or earning potential for child support purposes, that party can earn a weekly gross amount
equal to 32 hours at minimum wage.
Present law provides for the calculation of child support based on income earning potential
when a parent is voluntarily unemployed or underemployed. The new law adds a rebuttable
presumption that when there is no evidence of a party's actual income or earning potential, that party
can earn a weekly gross amount equal to 32 hours at minimum wage.
ACT 222 ((Amends R.S. 9:3 I 5(C)(l )))

Summary: Amends the definition of "adjusted gross income" as it relates to child support. Present
law defines "adjusted gross income" for purposes of calculating child support obligations.
The former law did not account for amounts paid for support of a minor child who is not the
subject of a support action before the court. The new law allows the court to consider, when
calculating adjusted gross income, an amount paid toward the support of a minor child who is not
the subject of an action before the court.
ACT 253 (Amends R.S. 9:315.4(8), R.S. 46:236.1.1(2) and 236.1.2(L))

Summary: Provides for medical support for a child when DCFS is providing support enforcement
services.
Present law permits a court to order either party to provide medical support for a child when
DCFS is providing support enforcement services. The new law adds to this by providing for
obligations to provide health insurance and allows a court to order a noncustodial parent to provide
cash medical support until health insurance is provided by the noncustodial parent. The new law also
provides for cash medical support payments to be collected by DCFS and distributed in accordance
with the Code of Federal Regulations and the La. Administrative Code.

II

Jurisprudence
A

Filiation (biological)
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1

By formal acknowledgment (CC art. 196)
a

Form: donation inter vivos

In Matter of Succession of Dangerfield, 207 So.3d 427 (2016)
Facts: Mr. Dangerfield died on September 8, 2003, his succession was opened in August 2004, and
Mr. Bowman, the natural son of Mr. Dangerfield, was subsequently appointed as the executor
of the succession. Nearly ten years later, Ms. Shropshire filed a petition seeking to be
recognized as an heir of Mr. Dangerfield. The trial court rendered judgment in favor of Ms.
Shropshire declaring that she had been formally acknowledged by Mr. Dangerfield via an Act
of Donation Inter Vivos (one evidencing a donation he had made to her), and consequently
recognized as his heir. Mr. Bowman appealed the acknowledgment.
Result: Affirmed.
Rationale: The appellate court agreed with the trial court's reliance on of Mayfield v. Mayfield, 511
So.2d 1285, 1286 (La. App. 2nd Cir. 1987), which held that an authentic act of donation of
immovable property could satisfy the requirements set forth in the civil code for a formal
acknowledgment. Based on this holding, the authentic act form of the donation acknowledging
Ms. Shropshire as Mr. Dangerfield's daughter would be sufficient for acknowledgment.
Bowman argued that La. R.S. 9:392 sets forth substantive requirements for a formal
acknowledgment (e.g., SSNs of the parents), which were not followed in this instance.
However, the court found that La. R.S. 9:392 did not impose substantive requirements that
must be contained within the acknowledgment itself, but rather imposed a duty on the notary.
The statute itself provides that "[f]ailure to recite a party's social security number as required
herein shall not affect the validity of the declaration." Further, the acknowledgment
requirement of intent to legitimize in Turner v. Busby, 2003-3444 (La. 9/9/04), 883 So.2d 412,
as argued by Mr. Bowman, was not applicable to these facts. The act of acknowledgment and
an act to legitimate were two separate and distinct legal concepts. The intent to legitimate
cannot be required as an element of an act of acknowledgment under La. C.C. art. 196.
Thus, the trial court did not err in concluding the act of donation was an authentic act and
that the statement therein by Mr. Dangerfield that Ms. Shropshire was his daughter satisfied in
form and in substance the legal requirements set forth in La. C.C. art. 196 for a formal
acknowledgment.

b

Revocation

Webb v. Brown, 193 So.3d 239 (La.App. 1 Cir. 4/15/16)
Facts: On October 19, 2010, Z.W. was born. On October 20, 2010, Corey Webb executed an
in-hospital acknowledgment of paternity in authentic form, which resulted in his name being
placed as the father on Z.W's birth certificate. More than four years later, on December 30,
2014, Webb filed a Motion to Set Rule for Disavowal of Paternity, contending that although
he once believed he was Z.W.'s father, he now has cause to believe to the contrary. Prior to
filing of the instant civil motion, on August 26, 2011, the Department of Children and Family
Services had instituted criminal non-support proceedings against Webb for criminal neglect of
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family and sought to establish child support and medical support. By judgment on February
22, 2012, Webb was initially ordered to obtain medical insurance for the child and to provide
a payor designation. The State then filed a motion in the non-support proceedings, on
November 14, 2012, seeking modifications of the prior order and to fix the amount of Webb's
child support obligation. OnJanuary27, 2015, Webb was ordered to pay $1,106.00 in monthly
child support. Webb filed an "Objection" in the non-support proceedings and commenced the
instant civil "Motion."
The hearing officer conference on February 2, 2015 found, inter alia, that revocation or
nullification of Webb's acknowledgment, rather than the current motion for summary
proceeding, was the appropriate action Webb should have filed and that because the motion
was filed more than 4 years after he acknowledged Z. W ., his cause of action was preempted
pursuant to LSA-R.S. 9406(B)(2). On the same day, Webb and Brown consented to submit
themselves and the child to DNA testing. Webb then filed an "objection" to the hearing
officer's recommendations asserting that according to the DNA testing, he was not Z.W.'s
biological father "despite him signing the birth certificate." On April 15, 2015, the trial court
held a hearing on Webb's motion for disavowal of paternity, wherein the court reversed the
hearing officer's findings and recommendations based on the DNA testing stating Webb had
a 0% probability of being the father of Z.W.
Result: Reversed.
Rationale: Louisiana Civil Code article 196 provides, in pertinent part, that "[a] man may, by
authentic act or by signing the birth certificate, acknowledge a child not filiated to another man.
The acknowledgment creates a presumption that the man who acknowledges the child is the
father." Moreover, an acknowledgment of paternity by an authentic act is deemed to be a legal
finding of paternity and is sufficient to establish an obligation to support the child and to
establish visitation without the necessity of obtaining a judgment of paternity. See LSA-R.S.
9:405. 9:406 establishes the peremptive period for filing an action to revoke an authentic act
of acknowledgment of paternity:
B. (I) If the notarial act ... has not been revoked within sixty days in
accordance with Subsection A of this Section, a person who executed an authentic
act of acknowledgment may petition the court to revoke such acknowledgment only
upon proof, by clear and convincing evidence, that such act was induced by fraud,
duress, material mistake of fact or error, or that the person is not the biological
parent of the child.
(2) The mover shall institute the proceeding by ordinary process, within a
two-year period commencing with the execution of the authentic act of paternity..
II

Pursuant to the express terms of LSA-R.S. 9:406(B)(2), a person seeking to revoke the act of
acknowledgment must institute the proceeding to revoke within two years of the date of the
execution of the authentic act of acknowledgment of paternity. Bruce v. Bruce, 136 So.3d 796,
800 (La.App. l st Cir. 8/9/13). The statute provides no other alternative date from which the
two-year period can begin to run. Id. at 80 l.
Even pretermitting Webb's improper use of summary proceeding and his failure to comply
with the statutory requirements applicable to the proceeding to revoke acknowledgment of
paternity, it is clear from the record Webb undisputedly executed his notarial act of
acknowledgment on October 20. 20 l 0, yet did not institute any proceeding to revoke this
acknowledgment until December 30, 2014. Webb's action to annul his authentic act
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acknowledging paternity was clearly untimely and preempted, and the trial court erred in failing
to so find.

2

By court judgment

a

Filiation action (CC art. 197)
1)

Evidence (of informal acknowledgment)

Ladmirault v. Succession of Humphrey, 206 So.3d 987, 2016-0525 (La.App. 4 Cir. 12/7/16)
Facts: Donald N. Humphrey died intestate on July 13, 2013. Following Mr. Humphrey's death, his
succession was opened by his daughter, Donel le Humphrey Franklin, holding herself out as Mr.
Humphrey's only child and sole heir to his estate. However, on July 2, 2014, Suzanne
Ladmirault filed a petition to establish paternity, seeking to prove that Donald Humphrey was
her father. At trial, Ms. Ladmirault put forth evidence that Mr. Humphrey has always held
himself out as her father, including a benefits letter from MetLife naming her as beneficiary to
Mr. Humphrey's life insurance policy; and Mr. Humphrey's funeral program which listed her
as his child.
The trial court rendered a judgment granting Ms. Ladmirault's motion to establish
paternity, finding that Donald Humphrey was the biological father of Suzanne Ladmirault. Ms.
Franklin appeals this decision.
Result: Affirmed.
Rationale: "Absent other evidence, acts by the alleged father recognizing an illegitimate child as his
own must be unequivocal and frequent to constitute an informal acknowledgement for purposes
of filiation; this is particularly so when the illegitimate must prove filiation by clear and
convincing evidence, such that the actions by the alleged father must be of such frequency that
trier of fact is convinced that paternity is highly probable, that is, much more probable than its
non-existence. Sudwischer v. Estate of Hoffpauir, 97-0785, pp. 14-15 (La. 12/12/97), 705
So.2d 724, 731."
At trial, Ms. Ladmirault supported her position with her testimony, her husband's
testimony and a number of exhibits introduced into evidence. She testified that she had always
known Mr. Humphrey to be her father and that he had escorted her to her debutante balls and
walked her down the aisle at her wedding. Ms. Ladmirault's husband testified that Mr.
Humphrey regularly identified himself as Ms. Ladmirault's father. Her husband also testified
that Mr. Humphrey stayed with them for several weeks while he was ill and that Mr. Humphrey
paid for half of their daughter's tuition at Ursuline. Ms. Ladmirault also introduced newspaper
clippings, wedding programs, funeral programs and a letter from an insurance company into
evidence. These items all tended to support her contention that Mr. Humphrey held out Ms.
Ladmirault to the community to be his daughter by what one would consider to be clear and
convincing evidence. Ms. Franklin's attempt to rebut Ms. Ladmirault's case is based only on
her own self-serving testimony and hearsay.

2)

Prescription
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Succession of Younger, 206 So.3d 1088 (La.App. 2 Cir. 9/28/16)
Facts: Milton Younger died intestate in Ruston, Louisiana, on February 5, 2015. He was survived
by two children born of a prior marriage, Mitchell Younger and Tewana Younger, and an
alleged daughter born out of wedlock, Nakita Moore Tellis. On March 31, 2015, Tellis
judicially opened the succession of decedent, Milton Younger, by filing a petition for filiation
and a petition to be appointed as administratrix of the estate. In her petition for filiation, Tellis
stated that she was born on May 19, 1979. Trial court denied Tellis's request to be appointed
administratrix pending resolution of the filiation determination.
Mitchell and Tewana Younger filed an answer alleging they were the sole heirs of Milton
Younger and the decedent was not the father of Tellis along with exceptions of prescription and
peremption. The siblings argued that at the time of Tellis's nineteenth birthday, La. C.C. art.
209 provided that any claim for filiation must be filed within one year of the date of death of
the alleged parent or by the child's nineteenth birthday, whichever came first. Tellis did not file
a claim for filiation by her nineteenth birthday, May 19, 1998. As a result, the siblings argued,
Louisiana's peremptive period time-barred any such claims by her after that date. Because her
claims were supposedly time-barred, the siblings further alleged that she has no right of action
to appear as an heir in the proceedings. The trial court granted the exceptions.
Result: Reversed.
Rationale: Former La. C.C. art. 209 was replaced by La. C.C. art. 197, which became effective in
2005. It reads in pertinent part:
"A child may institute an action to prove paternity even though he is presumed
to be the child of another man. If the action is instituted after the death of the alleged
father, a child shall prove paternity by clear and convincing evidence.
For purposes of succession only, this action is subject to a peremptive period
of one year. This peremptive period commences to run from the day of the death of
the alleged father. (Emphasis added)."
Tellis, who turned 19 prior to the enactment of La. C.C. art. 197, did not file a claim for
filiation within 19 years of her birth. Mr. Younger died in 2015, after the effective date of La.
C.C. art. 197.
Article 209 was replaced by article 197, ending the requirement for a child not yet filiated
had to prove filiation within 19 years of birth. Article 197 comment (e) provides that, under
prior law, if the action for filiation was not timely instituted, the child could not establish
filiation for any purpose, except for damages under Civil Code Article 2315. Article 197 was
enacted to end the harsh result and for succession, the time limit is to facilitate the orderly
disposition of estates and stability of land titles. "Under this Article the child, regardless of his
age, has one year from his father's death to institute the action."
Article 197 kept article 209's two options for filing a claim of filiation: against a living
parent or against a dead parent. Succession occurs at the death of a person under La. C.C. art.
934. In article 197 The language "for the purposes of succession only" is unambiguous
language that the legislature intends the clause only concerns the law of succession. In
considering the retroactivity of article 197 in the context of successions, La. C.C. art. 870 is
applicable: "B. Testate and intestate succession rights, including the right to claim as a forced
heir, are governed by the law in effect on the date of decedent's death." This law was in effect
when the legislature enacted article 197. The legislature enacted article 197 in the light of the
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laws governing successions. The one year peremptive period in article 197 concerns the laws
of successions. Under 870, intestate succession rights are governed by the law in effect at the
time of decedent's death.
To the extent that article 197 revives a perempted claim, we find that the purpose of its
enactment and the clear language of La. C.C. art. 197, which must be read in conjunction with
La. C.C. art. 870, is an expression of the legislature as to the retroactive application of the
statute in the specific context of a succession.
We are mindful that the Youngers have cited jurisprudence from other circuits that
support their argument. In re Succession of James, 07-2509 (La.App. 1Cir.8/21/08), 994 So.2d
120; In re Succession of Smith, 09-969 (La.App. 3 Cir. 2/3/10), 29 So.3d 723, writ denied,
-10-829 (La. 6/18/10), 38 So.3d 325; Jeanmarie v. Butler, 05-1439 (La. App. 4th Cir.
10/11/06), 942 So.2d 578; In re Succession of Bailey, 11-147 (La. App. 5th Cir. 11/29/11), 82
So.3d 322. However, our review of the jurisprudence shows that no court has considered the
retroactivity of La. C.C. art. 197 in light of and in conjunction with the law governing
successions as required by La. C.C. art. 870.
Accordingly, we find that since Tellis filed her claim for filiation within one year of her
alleged father's death, her claim is not preempted.

b

Avowal action

L.J.D. v. M. V.S., 2017 WL 385901 (Ct. App. La. 1st Cir. 01/25/2017)
Facts: On April 2, 2015, Plaintiff filed a petition to establish paternity naming defendant, mother of
J .S., who was born on April 5, 2013. Plaintiff alleges he is the father and that he and the
mother were in an intimate relationship prior to the child's birth. He alleges defendant told him
on numerous occasions that he was the father and demanded child support. J.P.S., to whom
M.V.S. was married when the child was conceived, is noted to be legally presumed to be the
child's father. Plaintiff requested the trial court order the mother and child to submit blood
collection and tissue sampling by a court-appointed expert. Plaintiff also requested J.P.S. to
submit to paternity testing or produce the results of prior testing. Defendants responded with
an exception of prescription/peremption. They contend that under La. C.C. art. 198, which they
maintain governs M. V .S.' case, an action to establish paternity of a child presumed to be the
child of another man must be instituted within one year from the date of the birth of the child.
The trial court dismissed the exception and ordered the paternity test.
Result: Reversed.
Rationale: Under La. C.C. art. 185, when a child is born during the mother's marriage, the husband
is presumed to be the child's father. Defendants rely on La. C.C. art. 198 to contend the action
is preempted or prescribed. The article states: "A man may institute an action to establish his
paternity of a child at any time except as provided in this Article ... If the child is presumed to
be the child of another man, the action shall be instituted within one year from the day of the
birth of the child. Nevertheless, if the mother in bad faith deceived the father of the child
regarding his paternity, the action shall be instituted within one year from the day the father
knew or should have known of his paternity, or within ten years from the day of the birth of the
child, whichever first occurs .. . The time periods in this Article are peremptive." Comment (c)
to article 198 states that "[t]he alleged biological father may obtain a court order for blood tests
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without first instituting the paternity action permitted by this Article." Louisiana Revised
Statute 9:398.2 states:
(A)(2) Notwithstanding any other provision of law to the contrary, the alleged
biological father of a child born outside of marriage, prior to filing any action to
establish filiation of the child, may petition a court of proper jurisdiction and venue
for an order directing the mother, child, and petitioner to submit to the collection of
blood or tissue samples, or both, for determination of paternity for the purpose of
exercising rights relating to the child.
Louisiana Civil Code article 3506(8) states, "A child born outside of marriage is a child
conceived and born outside of the marriage of his parents." The marriage referred to in this
case is the marriage between the party seeking filiation and the child's mother, not the marriage
between the child's mother and husband. The purpose of La. R.S. 9:398.2 is to use the results
in an "action to establish filiation of the child," or "for determination of paternity for the
purpose of exercising rights relating to the child."
In order for Plaintiff to have a right to obtain blood testing, he must have the right to file
an action to establish filiation of the child. Once an avowal action is preempted pursuant to La.
C.C. art. 198, the biological father has no corresponding right to court-ordered blood testing
to establish paternity. While plaintiff did not file the avowal action, but instead simply sought
paternity testing, the time period in La. C.C. art. 198 controls his request as an alleged
biological father for paternity testing where the child has a legal father. In the instant case,
Plaintiff filed a petition almost two years after the child was born. Plaintiff did not allege that
defendant in bad faith deceived him about his paternity, but instead alleged that she told him
on numerous occasions that he was the father and demanded child support. The trial court
erred in finding the time period prescriptive and subject to interruption because the time period
in La. C.C. art. 198 is peremptive. Because Plaintiff did not file an action to establish paternity
of the child's birth within the time period in article 198, it is clear that any action that Plaintiff
would have had to assert his paternity of the child is preempted and that action no longer exists.
Plaintiff has no right to file an action to establish filiation of the child because the action no
longer exists. Accordingly, he has no corresponding right of action to obtain a court-ordered
blood test pursuant to La. R.S. 9398.2(A)(2).

8

Child support
1

Substantive law
a

Setting the original award
1)

Determining gross income

Dazet v. Price, 204 So.3d 1152, 16-362 (La.App. 5 Cir. 1217/16)
Facts: Mr. Dazet and Ms. Bedi were married and later divorced on April 4, 2003. They have one
child, Lennie, of the marriage. Originally, Mr. Dazet was designated as domiciliary parent, and
Ms. Bedi had specified visitation with the child. Over the years, Ms. Bedi was granted
increased visitation. Eventually Ms. Bedi was designated as the primary domiciliary parent on
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July 28, 2015, while Dr. Dazet has specified visitation.
On August 18, 2015, Ms. Bedi filed a Motion to Modify Child Support Due to Change
of Custody.On April 13, 2016, the trial court rendered judgment ordering Mr. Dazet to pay
$1,550 per month. Mr. Dazet appealed this award.
Result: Affirmed.
Rationale: Mr. Dazet contended that the trial court failed to properly calculate his gross income,
erred in determining child support without required documentation, and failed to consider the
expense sharing benefit Ms. Bedi derives from her husband's payment of her living expenses.
At the hearing on this matter, Mr. Dazet admitted that he had three checking accounts at
Iberia Bank into which monthly deposits were made. One account was his personal account,
one account was for the lease of a property known as Crystal Plantation and the third account
was for Lennie 12, LLC, an entity which owns a 12 unit apartment complex. Mr. Dazet
provided the bank statement for his personal account to Ms. Bedi. He also provided Ms. Bedi
with ledgers, prepared by his accountants, for the Crystal Plantation and Lennie 12 accounts.
At the hearing, Ms. Bedi produced documentation from Iberia bank to show that the combined
total monthly deposits into all three accounts averaged $15,689 per month.
When questioned as to the monthly deposits into his accounts, Mr. Dazet agreed that the
average monthly deposit into the Crystal Plantation account was $6,019. He also agreed that
the average monthly deposit into the Lennie 12 account was approximately $4,914 per month.
Mr. Dazet testified that the monthly rent for eleven of the apartments is about $660 per month
per apartment. A twelfth apartment is rented for $300 per month because that tenant does
maintenance. Using these amounts as testified to by Mr. Dazet, the gross monthly income from
Lennie 12 is $7 ,560. Mr. Dazet testified that he received cash payments from some tenants and
he keeps " a couple of hundred dollars out, petty cash for things like painting, you know, stuff
to do, cutting the grass, stuff like that." When questioned as to whether there was a larger
amount that he did not deposit, he stated "[s]ometimes-it depends on what it is, if I have to buy
something." Mr. Dazet testified that he pays a monthly mortgage note of $994 for the
apartments, $105 per month for garbage pickup, as well as property taxes of $7,300 per year
and insurance of $9, l 00 per year. No documentation was presented by Mr. Dazet to support this
testimony. Mr. Dazet testified that he pays $100 per month to cut the grass; based on prior
testimony, this amount is paid in cash withheld from rental deposits.
Based on Mr. Dazet's testimony regarding the gross monthly rental income of $7 ,560 and
total expenses of$1,472,2 the income after expenses of Lenny 12 exceeds the average monthly
deposit of $4,914 by over $1,000 per month. Thus, Mr. Dazet's argument regarding failure of
the trial court to take into account the ordinary and necessary expenses for the operation of
Lennie 12 is without merit..
Mr. Dazet further argues that the trial court erred in including "sale proceeds from a Credit
Sale of Appellant's separate immovable property in the calculation of his gross income." He
explains that there is a monthly deposit into his personal bank account in the amount of
$1,272.26 which are payments to him "to cover the remaining balance" of the sale of the
property. La. R.S. 9:3 l 5(C)(5)(a) defines gross income from "any source including but not
limited to" an enumerated list of sources. Mr. Dazet has not cited any case law, nor are we
aware of any case law, to support his contention that recurring monthly payments from a credit
sale are not to be included in the calculation of gross income.
Mr. Dazet also argued that the trial court erred in making a determination of a child
support obligation without the documentation required by La. R.S. 9:315.2. However, the trial
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court stated it had plenty of financial information to make a determination. Documents
produced at the hearing show Mr. Dazet has income from a number of sources, including
Crystal Plantation, apartment leases on twelve apartments, and the sale of a family home. The
court found that "these sources ata minimum show an income of roughly $15,000 per month."
Lastly, the appellate court found no error by the trial court in not considering whether Ms.
Bedi benefitted from expense sharing, as expense sharing of the second spouse is discretionary
by the trial court under La. R.S. 9:315(C)(5)(c). Additionally, the record is devoid of any
request from the court or Mr. Dazet for relevant expense sharing documentation. Because there
was no request for documentation regarding expense sharing, the trial court did not err in not
considering any expense sharing benefit in its calculation.

St. Philip v. Montalbano, 206 So.3d 909 (La.App. 1 Cir. 10/31116)
Facts: On March 6, 2012, St. Philip filed a motion seeking to modify custody and requesting that
Montalbano pay child support. The parties mutually agreed to a judgment signed on November
28, 2012, that granted physical custody of the child to St. Philip for approximately 2/3rds of
the time. The judgment did not address the request for child support. On March 5, 2015, the
parties agreed to an interim amount of child support, reduced to judgment signed on March 26,
2015. The interim obligation became effective on March 5, 2015, and the judgment reserved
St. Philip's rights to seek permanent and retroactive child support at a subsequent hearing.
On June 16, 2015, the trial court held a hearing on the determination of the current child
support obligation. The trial court rejected Montalbano's argument of having a pre-existing
child support obligation that should be subtracted from his income. Judgment was signed on
July 16, 2015, awarding child support in favor of St. Philip in $666.00 in monthly amounts
starting July 5, 2015. Neither party appealed the judgment.
A hearing on the issue of retroactive child support was heard on October 26, 2015.
Montalbano filed a motion to continue, which was denied and the hearing proceeded with
neither Montalbano nor his counsel present. Based on financial records presented, the
November 5, 2015 judgment provided monthly child support amounts of: $1,325.00 per month
from March 6, 2012, through December 31, 2012; $1,042.00 per month for the full year of
2013; $1,407 .00 per month for the full year of 2014; and $666.00 per month from January 1,
2015, through June 30, 2015, subject to a credit for prior payments made during that period of
time. The judgment also allocated certain costs and medical expenses between the parties.
Montalbano appealed the trial judgment, complaining that, inter alia, the trial court erred in
denying the pre-existing child support obligation; calculating child support without proper
documentation; and awarding child support retroactive to March 6, 2012.
Result: Affirmed.
Rationale: Pre-existing support obligation. - Louisiana Revised Statutes 9:315 through 9:315.26
provide the guidelines for the determination of child support and rely on the combined adjusted
monthly gross income of both parents. State, Department of Social Services, In The Interest of
D.F. v. L.T., 05-1965 (La. 7/6/06), 934 So.2d 687, 690. The premise of these guidelines is that
child support is a continuous obligation of both parents, children are entitled to share in the
current income of both parents, and children should not be the economic victims of divorce or
out-of-wedlock birth. La. R.S. 9:315A. An appellate court will not disturb an award of child
support unless the trial court abused its discretion or committed manifest error. See Interest of
Page 11 of 30

D.F., 934 So.2d at 690; Verberne v. Verberne, 05-2644 (La.App. 1 Cir. 9/27/06), 944 So.2d
620, 621. Pursuant to Louisiana Revised Statute 9:315C(l )(a), the amount of a pre-existing
child support obligation is subtracted from the parent's adjusted gross income for purposes of
calculating the child support obligation at issue.
No evidence of a child support obligation was presented at the hearing that gave rise to
the judgment on appeal. The only evidence in that regard was introduced at the hearing that
led to the July 16, 2015 judgment. Montalbano did not appeal the July 16, 2015 judgment nor
does he request any modification of that judgment in this appeal.
Montalbano nevertheless claims that "the issue of whether a pre-existing child support
obligation could be applied to the arrearages ... was squarely in front of the Court when it
reconvened" to determine that claim. Montalbano and his counsel, however, did not appear at
that hearing to present any evidence in support of the claim. Thus, the evidentiary record giving
rise to the November 4, 2015 judgment is devoid of any proof of a pre-existing child support
obligation.
Income documentation. -Louisiana Revised Statute 9:315.2A addresses the appropriate
documentation for determining a child support obligation and provides:
Each party shall provide to the court a verified income statement showing gross
income and adjusted gross income, together with documentation of current and past
earnings .... Suitable documentation of current earnings shall include but not be
limited to pay stubs or employer statements. The documentation shall include a copy
of the party's most recent federal tax return. A copy of the statement and
documentation shall be provided to the other party. When an obligor has an
ownership interest in a business, suitable documentation shall include but is not
limited to the last three personal and business state and federal income tax returns,
including all attachments and all schedules, specifically Schedule K-1 and W-2
forms, 1099 forms, and amendments, the most recent profit and loss statements,
balance sheets, financial statements, quarterly sales tax reports, personal and
business bank account statements, receipts, and expenses. A copy of all statements
and documentation shall be provided to the other party.
Montalbano points out that neither party produced verified income statements. In cases
where the record contains inadequate information and documentation upon which to make a
child support determination under the guidelines, a remand to the trial court is necessary.
However, if there is sufficient evidence in the record to render a decision in the case, remand
is unnecessary, even if some of the required documentation is lacking.
Although verified income statements were not introduced, we find the evidence contained
sufficient documentation for the trial court to determine the respective incomes of St. Philip
and Montalbano. St. Philip introduced financial documentation dating back to 2012. The
documentation included tax returns, W-2 forms, corporate tax returns (JBM Oil Sale
Corporation owned by Montalbano), monthly bank statements, brokerage accounts and
testimony. That was enough evidence.
Retroactivity. - The retroactivity of a child support award is governed by Louisiana
Revised Statute 9:315.21, which addresses both interim and final awards of child support as
follows:
A. Except for good cause shown, a judgment awarding, modifying, or revoking
an interim child support allowance shall be retroactive to the date of judicial
demand, but in no case prior to the date of judicial demand.
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B. (1) A judgment that initially awards or denies final child support is effective
as of the date the judgment is signed and terminates an interim child support
allowance as of that date.
(2) If an interim child support allowance award is not in effect on the date of
the judgment awarding final child support, the judgment shall be retroactive to the
date of judicial demand, except for good cause shown, but in no case prior to the
date of judicial demand.
C. Except for good cause shown, a judgment modifying or revoking a final
child support judgment shall be retroactive to the date of judicial demand, but in no
case prior to the date of judicial demand.

***

E. In the event that the court finds good cause for not making the award
retroactive to the date of judicial demand, the court may fix the date on which the
award shall commence, but in no case shall this date be a date prior to the date of
judicial demand.
As agreed to by the parties, the retroactive award was determined at the meeting on
October 26, 2015. Although an interim award of child support was in effect, that award was
granted several years after the date of judicial demand and was not retroactive. This resulted
in an approximate three-year gap in Montalbano's support of his minor child. The trial court's
award prevented a substantial gap in the minor's support and is consistent with our civilian
concept that the child support obligation pre-exists the judgment. See Vaccari v. Vaccari, 50
So.3d 139, 142 (La. 12/10/10).
Which worksheet. - Montalbano contends that the trial court erred by not using
"Worksheet B" to calculate the amount of the retroactive award. Louisiana Revised Statute
9:315.9 sets forth the formula used in Worksheet B for calculating child support when the
parents have shared custody. "Shared custody" is defined as "a joint custody order in which
each parent has physical custody of the child for an approximately equal amount of time." La.
R.S. 9:315.9A(l ). In determining whether a particular arrangement is shared, Section 9:315.9
does not bind the trial court to a threshold percentage determined solely on the number of days.
Martello, 960 So.2d at 195-96. The trial court has discretion in determining whether a
particular arrangement constitutes "shared custody," justifying the application of Section
9:315.9. Martello, 960 So.2d at 196.
Montalbano argues that the custody judgment in the record is "a joint and shared custody
order." We recognize that a judgment rendered prior to St. Philip's request for child support
refers to the parties' custody as "shared," however, a November 28, 2012 custody judgment,
rendered in response to St. Philip's motion, modified the custody arrangement by reducing
Montalbano's physical custody of the child to approximately one-third of the time, a fact
conceded in the trial court by Montalbano's counsel. In light of that modification, the trial court
did not abuse its discretion in utilizing Worksheet A to calculate the child support award
pursuant to Louisiana Revised Statute 9:315.8. See Martello, 960 So.2d at 196 (trial court did
not abuse its discretion by using Worksheet A where custody judgment gave father custody of
the children approximately 42.85 percent of the time). This assignment of error is without
merit.

2)

Income off the charts
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Tuft v. Tuft, 2017 WL 192880 (La.App. 2 Cir. 1/18117)
Facts: Helen and Dr. Tuft married on August 5, 2003 and have four children together. Helen is the
primary caregiver to the children. Helen and Dr. Tuft separated on September 28, 2014 and
Helen and the children moved in with her parents. During that time, Helen allowed Dr. Tuft
visitation with the children at her parents' home for one hour, three times a week.
On October 31, 2014, Helen filed a petition for divorce against Dr. Tuft. In her petition,
Helen sought joint custody and designation as domiciliary parent with Dr. Tuft receiving
supervised visitation. Helen sought awards of child and spousal support, as well as exclusive
use of the former matrimonial domicile. Moreover, Helen requested Dr. Tuft provide her and
the children with medical insurance, and all medical, drug, dental, and orthodontic expenses
not covered by said insurance. Dr. Tuft responded with an answer and reconventional demand
seekingjoint custody and control over the children. Dr. Tuft also requested exclusive use of the
former matrimonial domicile. The order, signed on February 20, 2015, provided Helen would
have domiciliary custody of the children with Dr. Tuft receiving supervised visitation twice a
week and the option to visit the children at Helen's residence. The trial court also ordered the
parties undergo a custody evaluation along with psychological evaluations.
During the custody evaluation, Helen revealed her issues with Dr. Tuft began in 2011
when Dr. Tuft began increasing abusive behaviors towards her and the children. She was
concerned his discipline bordered on abusive behavior, which she believed stemmed from the
abuse he suffered as a child. She was also concerned with his alleged sex addiction. The
hearing officer recommended, inter alia, Helen be awarded primary domiciliary custody of the
minor children, subject to supervised visitation for Dr. Tuft. Trial court signed an interim order
adopting the hearing officer's recommendations. Both parties objected.
Trial court lifted Dr. Tuft's supervised visitation and on June IO, 2016, issued a final
judgment providing the parties have joint custody of the children with Helen as domiciliary
parent. Helen appealed, arguing the trial court abused its discretion in extending Dr. Tuft's
unsupervised visitation to Thursday through Tuesday every other weekend and alternating
weeks in the summer.
Result: Affirmed.
Rationale: It is well settled in our statutory and jurisprudential law that the paramount consideration
in any determination of child custody is the best interest of the child. La. C.C. art. 131; Semmes
v. Semmes, 27 So.3d 1024, 1029 (La.App. 2d Cir. 12/16/09). The court is to consider all
relevant factors in determining the best interest of the child pursuant to La. C.C. art. 134.
The trial court is not bound to make a mechanical evaluation of all of the statutory factors
listed in La. C.C. art. 134, but should decide each case on its own facts in light of those factors.
Semmes, supra; Corral v. Corral,47,294 (La.App. 2d Cir. 06113112), 93 So.3d 793, 796. These
factors are not exclusive, but are provided as a guide to the court, and the relative weight given
to each factor is left to the discretion of the trial court. Id.
La. R.S. 9:335(A)(2)(b) provides that to the extent feasible and in the best interest of the
child, physical custody of the child should be shared equally. Yet, when the trial court finds that
a decree of joint custody is in the best interest of the child, the statute does not necessarily
require an equal sharing of physical custody. Jones v. Jones, 38,790 (La.App. 2d Cir. 06/25/04),
877 So.2d l 061, l 066; Semmes, supra; Corral, supra. Substantial time, rather than strict
equality of time, is mandated by the legislative scheme providing for joint custody of children.
Page 14 of 30

Id.
Multiple experts confirmed Dr. Tuft was not suffering from sex addiction, but was
potentially suffering from PTSD and general anxiety disorder. In the custody evaluation report,
dated May 22, 2015, Dr. Tuft's supervised visitation was recommended to continue and the
custody officer testified that the visitation was going well. Her assessment did not suggest Dr.
Tuft was a danger to the children. The custody officer recommended Dr. Tuft have
unsupervised visitation with the children immediately. Neither expert gave Dr. Tuft a firm
diagnosis of any mental disorder. Based on review of the record, the trial court did not abuse
its discretion in extending Dr. Tuft's unsupervised visitation to the children.
Child support. - The overriding factor in determining the amount of support is the best
interest of the children. The amount of support should be determined on a case-by-case basis.
A parent's ability to pay and the lifestyle that the children would have enjoyed if the parents had
not separated are important considerations. Pursuant to the express language of La. R.S.
9:315.13, the district court must use its discretion in setting the amount of the basic child
support obligation when the parties' monthly income exceeds the highest figure provided in the
schedule, and its judgment will not be disturbed absent an abuse of that discretion.
Because the parties' income far exceeds the highest level specified in the schedule of La.
R.S. 9315.19, the trial court had discretion in setting the amount of child support in accordance
with the best interest of the children and the circumstance of each parent. Out of their
combined income, Dr. Tuft earned 76% and Helen earned 24%. Accordingly, they were
responsible for the respective shares of the children's monthly expenses or $9,952.53 after
deducting expenses that were not for the benefit of the children. The deductions were within
the trial court's discretion. Further, the trial court is not required to include child care expenses
in the parties' basic support obligation. The trial court need only focus on setting the children's
support obligation in accordance with the best interest of the children and the circumstances
of each parent.
Parenting coordinator. - On motion of a party or on its own motion, the court may appoint
a parenting coordinator in a child custody case for good cause shown if the court has previously
entered a judgment establishing child custody. La. R.S. 9:358. I (A). "Good cause" as defined
by the statute includes "a determination by the court that either or both parties have
demonstrated an inability or unwillingness to collaboratively make parenting decisions without
the assistance of others or insistence of the court." Revision Comment (c) of Revised Statute
9:358.1. Good cause may include an inability or unwillingness to comply with parenting
agreements and orders by the trial court, the parties demonstrating an ongoing pattern of
unnecessary litigation, and the parties refusing to communicate or having difficulty
communicating about the care of the children. Id.
The record clearly indicates the parties have an unwillingness to communicate and
cooperate with each other as to the care of the children. The parties' opinions of each other are
preventing them from working together for the best interest of the children. Accordingly, the
trial court abused its discretion by failing to appoint a parenting coordinator, pursuant to La.
R.S. 9:358.1. A parenting coordinator is clearly in the best interest of not only the parties but,
more importantly, the children.

b

Modification of the original award
1)

By the court
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a)

Alleged change in income; voluntary unemployment, expense
sharing, etc.

State, Dep't. of Social Services v. Reed, 197 So.3d 817 (La.App. 5 Cir. 7/27/16)
Facts: On January 22, 2001, a child named P.B. was born. At the time of P.B.'s conception, his
mother, B.B. was involved in an extramarital affair with her husband's brother-in-law, M.R.
On June 6, 2007, M.R. filed a Petition to Establish Paternity. This petition was dismissed with
prejudice by the granting of B.B.'s exception of prescription. On September l 0, 2007, the State
of Louisiana ("the State") filed a Petition to Prove Paternity and Obtain Child Support in the
Juvenile Court for Jefferson Parish, pursuant to La. R.S. 46:236. l .2. The State asserted that
genetic test results reflected that M.R. was P.B's biological father and, further, that the child's
mother was entitled to child support based on La. R.S. 46:236. l. l and La. C.C. art. 241.
The judge determined that it was in the child's best interest for M.R. to be established as
P.B.'s biological father and for child support to be ordered. M.R. appealed, but the appeal was
dismissed on finding that it was a partial, non-appealable judgment.
On January I I, 20 I 0, the trial court ordered M.R. to pay child support of $365 per month.
The state appealed and the appellate court found that the trial judge abused her discretion in
setting the amount when the record was devoid of any support for the calculation. The
February I 9, 2009 temporary support of $1,591 per month was reinstated.
On July I 9, 2012, the trial court set the permanent monthly support award at$991 and was
made retroactive to February 19, 2009. Again, the State appealed. This court set the calculation
of support from the record.
On April 24, 2013, the trial court judgment was amended to set the support to $I ,213 a
month and made the award retroactive. M.R. filed a motion to reduce child support, alleging
his income had significantly decreased through no fault of his own. Trial denied M.R.'s
motion. This appeal followed.
Result: Affirmed.
Rationale: Material change of circumstances. - On appeal, M.R. alleged that his employment with
Entergy was terminated, resulting in a reduction in his earnings from $8000 a month to $3,235
per month.
The retained expert determined B.B's gross monthly income for child support purposes
to be $3,027 a month while her husband's was $2,072. $25,000 of the funds from a personal
injury lawsuit were used to calculate gross income for B.B as well. Due to the complex nature
of M.R.'s personal income and his significant assets, his financial records are voluminous and
complex. M.R.'s income was calculated to be $12,480. His gross income was $25,033 and
$2I,525 in 2012 and 2013, respectively.
As noted by the trial court, M.R. failed to offer expert testimony to contradict the expert's
opinion that M.R. makes significantly more income than he self-reported. M.R. failed to report
$5000 per month rental income starting in May 2013. Also, after finishing a project as project
manager, Entergy offered him no further work, implying that CNH (an entity owned by M.R.
that had a contract with Entergy) no longer had income. However, M.R. 's daughter testified that
she is compensated $12,000.00 per year for work she performs for CNH. The trial court had
abundant evidence to support its finding that M.R. presented no credible evidence to prove an
income-based change in circumstances warranting a reduction in child support.
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Voluntary underemployment. -La. R.S . 9:315(C)(5)(b) provides income for child support
purposes includes: "Potential income of a party, if the party is voluntarily unemployed or
underemployed." Under La. R.S. 9315.1 I, if a party is voluntarily unemployed or
underemployed, child support shall be calculated based on a determination of his or her income
earning potential, unless the party is physically or mentally incapacitated, or is caring for a child
of the parties under the age of five years. When determining whether a parent is
underemployed for purposes of calculating a child support obligation, the court shall consider
the parent's earning capacity in light of all the circumstances. Saacks v. Saacks, 942 So.2d
I 130, I 132 (La.App. 5 Cir. 9/26/06). Voluntary underemployment is a fact-driven
consideration based on the trial court's wide discretion in determining the credibility of
witnesses; this factual determination will not be disturbed on appeal absent a showing of
manifest error. Anderson v. Anderson, 96 So.3d I 278, I 281 (La.App. 5 Cir. 05/31/12).
M.R. received a bachelor's degree in mechanical engineering in I 978. He worked for
McDermott, Inc. from 1978 until 1982. In 1982 M.R. began working for Entergy. M.R. testified
that he left the employ of Entergy in 1997, to "go build houses in Atlanta," explaining that he
was a member of a partnership that was going to build an entire subdivision. According to
M .R. 's resume, he began working as a consultant for Entergy in 1997 and continued to perform
consulting work for Entergy until 2012.3 M.R.'s resume lists his position as a "senior project
manager/consultant." B.B's expert testified that the job description of M.R.'s services that was
given to Entergy most closely matched that of a Computer and Informational Systems Manager.
Income tax records indicate that M.R. was paid $98,400 by Entergy in 201 I.
M.R. claims he has been unable to obtain any further contracts from Entergy; however,
he testified that he no longer wants to perform that type work. The evidence indicates that M.R.
sent one e-mail to Entergy inquiring as to work. Ms. Brown testified that she asked M.R. why
he did not seek opportunities that would afford him the financial wherewithal that he had for
such a long period of time and M.R. responded that he "simply chose not to." The record
indicates that M.R. chose to simply not regain employment in his prior field as project manager
and pursue opportunities commensurate with his full earning capacity. There is therefore no
error in the trial court's determination that M.R. was voluntarily underemployed.
Expense sharing. - La. R.S. 9:3 I 5(C)(5)(c) provides:
The court may also consider as income the benefits a party derives from
expense-sharing or other sources; however, in determining the benefits of
expense-sharing, the court shall not consider the income of another spouse,
regardless of the legal regime under which the remarriage exists, except to the extent
that such income is used directly to reduce the cost of a party's actual expenses.
In an income and expense sheet submitted to the trial court dated July 16, 2012, M.R.
stated his monthly expenses were $3,176.00, or $38,100.00 per year. M.R.'s 2012 tax return
shows M.R.'s income to be $2 I ,066.00. Based on these documents, Ms. Brown concluded that
M.R. was benefitting from expense sharing. In addition, Ms. Brown performed a detailed
analysis of the inflows and outflows of the bank accounts of M.R. and his wife, which led to
the conclusion that M.R.'s one-half share of actual annual expenses was $104,376.00.
On appeal, M.R. acknowledges that the trial court has the discretion to include or disallow
an expense-sharing benefit; however, he argues the trial court erred in doing so in this case
because the amounts imputed to M.R. by Ms. Brown are incorrect. In support of this position,
M.R. relies on bills that were introduced during M.R.'s rebuttal testimony. However, these bills
were from 2014 and 2015, rather than from the relevant periods of 2012 and 2013, that Ms.
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Brown used to prepare her report. Ms. Brown's report was submitted in August 2014 and the
trial of this matter commenced in January 2015. Certainly, M.R. had ample time to produce
evidence of bills as they existed in 2012 and 2013 to refute Ms. Brown's calculations. Thus, the
evidence relied on by M.R. in this assignment of error does not show that the trial court was
manifestly erroneous in finding M.R. benefitted from expense sharing.
Income of B.B. and her husband. - M.R. argued that a lump sum settlement received by
B.B. should have been included as income to B.B. At the time of the expert report, about
$25,000 of the lump sum funds remained and interest was included in the calculation of the
income ofB.B. and her husband. La. R.S. 9:315 does not include settlements of personal injury
lawsuits in the listing of "gross income" for the purpose of calculating child support payments.
The testimony indicates that the lump sum settlement was used to pay bills while she could not
work. The settlement did not create a change in circumstances to justify a reduction in child
support owed by M.R.

b)

Relocation, change of employment, etc.

Department of Children & Family Services v. Alexander, --- So.3d ----, 2016 WL 7448828,
16-387 (La.App. 5 Cir. 12/28/16)
Facts: On September 2, 2011 Craig Alexander and Adrienne Alexander entered into a Consent
Judgment which ordered Mr. Alexander to pay Ms. Alexander $1, 132.00 in monthly child
support. Subsequently, the State filed a Motion to Amend Judgment to be named as payee of
said civil order of support, which was granted. On March 20, 2014, an interim Judgment was
signed increasing Mr. Alexander's child support obligation to $1,000.00 per month effective
on February l, 2014.
On January 15, 2015, the State filed a Motion to Amend Judgment and Rule to Review
for Modification. The State requested that it be reinstated as payee on the May 22, 2012
judgment that ordered Mr. Alexander to pay $ 1, 132.00 in child support and requested a rule
to review the current amount of child support for modification.
On April 28, 2016 the trial court: (I) granted the State's rule for modification; (2) ordered
the effective date of the interim order of child support of $1,730.00 to remain August 2015; (3)
ordered Mr. Alexander to pay child support for the months of June 2014 through December
2014 in the amountof$1,000.00permonth; (4) ordered Mr. Alexander, effective January 2015
through July 2015, to pay child support in the amount of $1 ,333.46; and (5) ordered Mr.
Alexander, effective January 2016, to pay child support in the amount of $1,443.89 per month.
This timely appeal followed.
Result: Affirmed in part; reversed in part; amended in part.
Rationale: Firstly, Mr. Alexander argued that the trial court erred by modifying the child support
award without proof of a material change in circumstances since the time of the previous
award. We disagree.
The trial court did not abuse its discretion in finding a material change in circumstances.
Prior to the State filing its rule for modification on January 15, 2015, the trial court issued a
judgment concerning custody in the parties' civil divorce proceeding. The judgment ordered
that the residence of the minor child was to be relocated to Dallas, Texas, where Ms. Alexander
was then employed as a pilot for Fly Jock. In November 2014, Ms. Alexander resigned from
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Fly Jock. In 2015, she moved to Maryland and worked for UPS and Pilot Options, as a contract
employee, and she also worked as a substitute teacher. Ms. Alexander testified at trial that she
is the "custodial guardian parent" of their minor child, and the minor child is "in [her] home
every day" with the exception of visiting his grandparents. We conclude that the child's
relocation out of state with his mother, his custodial parent, and her changes in employment
were material changes of circumstances warranting a modification of child support.
Further, Mr. Alexander argues that the trial court erred when it ordered him to
retroactively pay child support from June 2014 to December 2014 in the amount of $1,000.00
per month. We agree with Mr. Alexander and reverse the trial court's ordering of retroactive
payment of child support prior to January 15, 2015. The interim child support award of
$1,000.00 was suspended in June 2014 as agreed to by both parties, and the State was removed
as payee. The State did not make a judicial demand for child support again until it filed its
Motion to Amend Judgment and Rule to Review for Modification on January 15, 2015. Thus,
pursuant to La. R.S. 9:315.21 (A), which prohibits retroactive payment of child support prior
to the date of judicial demand, the trial court was at error.
Mr. Alexander also argued that the trial court erred in calculating the final child support
award without imputing Ms. Alexander's earning capacity. We, however, defer to trial court
in holding it did not err in computing the final child support award by averaging both Ms.
Alexander's 2014 and 2015 incomes.
Lastly, Mr. Alexander argued that the trial court erred by including Mr. Alexander's per
diem allowance and overtime pay when calculating his income. After review, the appellate
court concluded that he failed to prove that his income used by the trial court in its calculation
of his child support obligation included per diem allowances. Thus, the trial court did not err
in its calculation of Mr. Alexander's income.

Toups v. Kauffman, So.3d 1044 (La.App. 4 Cir. 11/23/16)
Facts: Toups and Kaufman were married on October 10, 1998. They had two children. On
November 2, 2006, they entered into a consent judgment regarding custody, visitation, and
support of the children. While living in St. Tammany, the parties agreed that they would both
have joint custody of their minor children and be designated co-domiciliary parents. The
consent judgment further provided that the children would primarily reside with Mrs. Kaufman
and Mr. Toups would have physical custody on alternating weekends and at least two nights
during the week. Additionally, Mr. Toups agreed to pay child support of $1,400 a month. On
April 16, 2007, the parties were granted a judgment of divorce.
On January 9, 2015, Mr. Toups filed a motion to amend visitation and support alleging
a material change in circumstances based upon his relocation to Jefferson Parish and his belief
that equal share of custody is feasible. Om April 6, 2015, Mrs. Kaufman filed a rule to increase
child support based on a change in circumstances related to her termination of employment and
an increase of the children's school tuition from approximately $10,000 to $16,000 per year.
The trial court ordered that the parties each be responsible for fifty percent of all tuition,
registration fees, books and mandatory fees for the children to attend private school.
Result: Affirmed.
Rationale: Louisiana Civil Code article 142 provides that "an award of child support may be
modified if the circumstances of the child or of either parent materially changed and shall be
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terminated upon proof that it has become unnecessary." La. R.S. 9:31 l(A)(l) provides "An
award for support shall not be modified unless the party seeking the modification shows a
material change in circumstances of one of the parties between the time of the previous award
and the time of the rule for modification of the award." The burden of proving change in
circumstances does not require evidence of substantial change. Glorioso v. Glorioso, 776
So.2d 536, 538-39 (La.App. 4 Cir. 11/15/00). Change of circumstances is determined on a
case-by-case basis, which falls within the great discretion of the trial court. Id. Intrastate
relocation by a domiciliary parent is not per se a material change of circumstances such that a
court may presume that it will materially affect the child's welfare without further evidence.
Gray v. Gray, 65 So.3d 1247, 1254 (La. 7/1/11).
Here, child support obligations were set via the 2012 consent judgment. A consent
judgment is a consent judgment in a bilateral contract voluntarily entered into by the parties and
accepted by the court. Gebhard v. Gebhard, 2010-1412, p. 6 (La.App. 4 Cir. 02/16/11), 60
So.3d 717, 721. It is binding from the voluntary acquiescence of the parties. Id. A contract is
unlawful when the enforcement of the obligation is prohibited by law or against public policy.
Id. Child support agreements are reviewable and subject to modification upon a showing of a
material change in circumstances regardless of language to the contrary. Gebhard, 2010-1412,
pp. 7-8, 60 So.3d at 722. The trial court has great discretion to modify support decrees, and
such decrees will not be disturbed on appeal absent a clear abuse of discretion. Id. at p. 5, 60
So.3d at 720.
In the instant case, Mr. Toups argues that the trial court manifestly erred in finding that
a material change of circumstances existed when he relocated from St. Tammany Parish to
Jefferson Parish. Specifically, he contends that the trial court improperly analyzed the 2012
consent judgment provision and that such judgment, which has not been modified by a
considered decree, remains in effect as the last previous award from which to analyze whether
there has been a material change in circumstances. Thus, he argues that his move from St.
Tammany Parish to Jefferson Parish was not a material change in circumstances based on the
"Other Provision" section of the 2012 consent judgment, which provides that "any future move
by either parent outside the east bank of Orleans, east bank of Jefferson, or St. Tammany
Parish, shall constitute a material change in circumstances."
By seeking to modify child support, Mrs. Kaufman bore the burden of proof that there had
been a material change in circumstances since the 2012 consent judgment. According to Mrs.
Kaufman's rule to increase child support, she was laid off from her employment with a
pharmaceutical company. Mrs. Kaufman's income declined approximately $80,000 per year.
Prior to being laid off, Mrs. Kaufman agreed in the 2012 consent judgment to be solely
responsible for any and all costs associated with the children attending private school.
The trial court's oral reasons for judgment do not articulate the evidentiary facts upon
which its conclusion was based. The trial court stated, "based upon this 2012 judgment that the
parties agreed to, there was a change in circumstances, because since that time, Mr. Toups has
relocated." Under the terms of the 2012 consent judgment, the trial court's finding of a change
in circumstances due to Mr. Toups' relocation was erroneous, because he did not relocate
outside of Orleans, Jefferson, or St. Tammany Parish. However, the trial court also noted that
Mrs. Kaufman was initially responsible for one hundred percent of the children's private school
tuition but that her circumstances have changed due to the termination of her employment. The
record supports the trial court's finding that there was a change of circumstances, albeit not the
one specified under the terms of the 2012 consent judgment. Moreover, such interpretation by
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the trial court does not prejudice the substantial rights of the parties.
After our thorough review of the record, we find sufficient evidence that Mrs. Kaufman
met the required burden of proof to warrant modification of the 2012 consent judgment. The
record establishes that there had been a material change in circumstances since the 2012
consent judgment such that modification of child support was not an abuse of discretion ..
Mothers and fathers are obligated to support, maintain, and to educate their children. La.
C.C. Art. 224. Louisiana Revised Statute section 9:315.6(1) provides that expenses of tuition,
registration, books, and supply fees required for attending a special or private elementary or
secondary school to meet the needs of the child may be added to the basic child support
obligation. Either party is entitled to seek modification of the amount of child support
regardless of any language contained in a consent judgment so long as he shows a material
change of circumstances.

c)

Adjustment for time spent with non-domiciliary parent

Atkinson v. Atkinson, --- So.3d ----, 2017 WL 605016, 2016-0759 (La.App. 4 Cir. 2/15/17)
Facts: The parties, Mr. and Ms. Atkinson, were divorced in 20 I0. They have one child, Camille. The
trial court heard the issues of custody, visitation, and holiday and summer schedules at the
April 6, 2016 trial. The judgment was rendered.
In November 2015 Atkinson filed a Rule for Contempt against Dr. Atkinson for not
paying child support during the two summer months Camille had spent with him. In response,
Dr. Atkinson filed a motion to suspend child support during those summer months. Ms.
Atkinson responded with a Rule for Modifications of Physical Custody Schedule. Specifically,
Ms. Atkinson requested that the summer schedule be modified to provide for Camille to spend
at least half of each summer with her mother in New Orleans. She also sought to hold Dr.
Atkinson in contempt for not paying his share of educational and medical expenses for Camille.
Dr. Atkinson objected to the request for change of the summer custody schedule by filing a
Peremptory Exception of No Cause of Action, arguing that Ms. Atkinson's premise for the
change of custody did not meet the Bergeron standard required for a change of custody after
a considered decree has been rendered. As such, he argued that Ms. Atkinson did not state a
valid cause of action. The trial court maintained Dr. Atkinson's exception, dismissing Ms.
Atkinson's motion to modify custody.
At the subject hearing, the parties stipulated that Dr. Atkinson would pay within five days
to Ms. Atkinson the $5000 owed for child support in the summer of 2015, and that Ms.
Atkinson would dismiss her rule for contempt. However, the trial court also granted Dr.
Atkinson's rule to suspend child support for June and July of each year going forward.
Result: Affirmed in part; vacated in part, and remanded.
Rationale: Ms. Atkinson's request to modify the time her daughter was with Dr. Atkinson during the
summer was, in fact, a request to change custody. However, she makes no showing on the face
of her pleading to indicate any material change in circumstance, or that the present custody
arrangement is deleterious to Camille, as required under the Bergeron standard. Thus, we find
no error in the trial court maintaining Dr. Atkinson's exception of no cause of action.
Further, Ms. Atkinson argued that the trial court abused its discretion by ordering
suspension of child support payments to her for the two summer months Camille lives with Dr.
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Atkinson. The law on establishing child support does not mandate an adjustment for time spent,
nor does it remove from the trial court the discretion to decide whether to make an adjustment.
Temple v. Temple, 94-1244, p. 2 (La.App. 3d Cir. 3/1/95), 651So.2d466, 468. However, the
law does require that the court provide specific reasons for the deviation from the guidelines
providing for the amount of child support. Since the trial court did not express its reasons for
suspending child support for the summer months, we remand that portion of the judgement.

2)

By the parties: agreement of no further support in return for no
contact

St. Cyr v. St. Cyr, --- So.3d ----, 2017 WL 699785, 2016-0896 (La.App. 1 Cir. 2121/17)
Facts: Johnelle and Mark divorced in 2006 and were awarded joint custody of their three-year-old
son. Mark was ordered to pay $525.00 per month in child support until Mark and Johnelle
stipulated, via judgment signed on July 16, 2007, that Mark would receive no visitation with
his child and would pay no child support.
In 2015, Johnelle filed a rule to set child support alleging that she and the child were in
necessitous circumstances. Mark filed an exception of no right of action asserting that the 2007
judgment and act of surrender barred Johnelle's claim for child support. Johnelle argued that
the 2007 judgment was absolutely null. The trial court sustained the exception and dismissed
Johnelle's claim.
Result: Reversed and remanded.
Rationale: While parents may mutually agree to modify a child support judgment, to be enforceable
such an agreement must be in the child's best interest and must not interrupt the child's
maintenance and upbringing. Macaluso v. Macaluso, 509 So.2d 201, 202 (La. App. I Cir.
1987). A parent's legal duty to provide support to his minor children cannot be permanently
renounced or suspended, and any judgment to the contrary contravenes the public policy of the
state and is absolutely null. Dubroc v. Dubroc, 388 So.2d 377, 80 (La. 1980); Walder v.
Walder, 159 La. 231, 236, 105 So. 300, 302 (1925).
The case M.P.W. v. L.P.W. cited by Mark, is factually distinguishable from this case,
since the child in M.P.W. had been adopted, along with the parent's execution of the act of
surrender and surrender of the obligation to pay child support. In the instant case, there was no
proof that the child had been adopted. Thus, the additional adoption requirement of M.P.W.,
as we interpret that case, was not met and the 2007 judgment is absolutely null as contrary to
LA public policy.
Concurrence (Welch, J.): I disagree with the opinion's interpretation and application of M.P.W. v.
L.P.W., 2013-0366 (La.App. I Cir. I l/l/13), 136 So.3d 37. In M.P.W., the issue was whether
the agreement itself was against public policy. I do not think that a subsequent act, i.e. an actual
adoption, can serve to ratify the agreement or make the agreement not against public policy-it
was either absolutely null when it was entered into or it was not. In my opinion, the holding of
M.P.W., 136 So.2d at 48, was that the agreement itself wherein the mother relinquished her
claim for child support against the father, "together with the agreement that [the father] would
execute a voluntary surrender of his parental rights so that the children could be adopted", did
not violate the public policy of the state because the adopting parent would be assuming the
legal obligation to financially support the children.
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3)

Termination of support obligation: abandonment of divorce action

Wiles v. Wiles, 193 So.3d 397 (La.App. 4 Cir. 5/18/16)
Facts: In June 20 l 0, Mrs. Wiles filed a petition for divorce pursuant to La. C.C. art. 102. A consent
judgment, wherein Mr. Wiles agreed to pay child support for the parties' minor child, was
executed by the court in October 2010. A motion and rule for divorce was never filed, in part
because the parties temporarily reconclided. Therefore, under La. C.C.P. art. 3954, the divorce
proceedings were abandoned by operation of law on September 16, 2012, two years after
service of the petition. In February 2015, Mrs. Wiles filed a rule for past-due child support and
contempt, asserting Mr. Wiles stopped making his child support payments in November 2012.
Mr. Wiles filed an exception of no cause of action, arguing that the consent judgment relied
upon by Mrs. Wiles became abandoned in September 2012 and/or when the parties temporarily
reconciled sometime after the abandonment of the divorce action. The trial court granted the
exception.
Result: Reversed.
Rationale: La. C.C.P. art. 3954 provides:
A. A divorce action instituted under Civil Code Article 102 is abandoned if the
rule to show cause provided by that Article is not filed within two years of the
service of the original petition or execution of written waiver of service of the
original petition.
B. This provision shall be operative without formal order, but on ex parte
motion of any party or other interested person, the trial court shall enter a formal
order of dismissal as of the date of abandonment.
It is undisputed that Mrs. Wiles' divorce action was abandoned by operation of law under
La. C.C.P. art. 3954. The question before us is whether the child support obligation terminated
with the abandonment of the divorce action. Child support, as opposed to alimony pendente
lite (in Shewbridge v. Shewbridge, 685 So.2d 418 (La.App. 2 Cir. 12/11 /96) cited by Mr.
Wiles), is not necessarily dependent on the divorce action.
In a case that is more comparable to this one than is Shewbridge, Plyant v. Plyant, Mrs.
Plyant filed an article 102 divorce in 2005; the parties signed a consent judgment as to custody
in 2006; Mrs. Plyant failed to file for a final divorce within two years; and the divorce action
was abandoned in 2007 pursuant to La. C.C.P art. 3954. Mr. Pylant argued that when Mrs.
Pylant abandoned her article 102 divorce, her claims for child support and custody within the
divorce petition were also abandoned; and, therefore, the February 2006 consent judgment was
no longer valid and enforceable. Mr. Pylant further asserted that the Louisiana Supreme Court's
holding in Lewis v. Lewis, 404 So.2d 1230, 1234 (La.1981 ), which states that a judgment of
child support has a legally independent basis, was displaced by the Louisiana legislature's
enactment of Act No. I 009, which became effective on January I, 1991. The court disagreed,
stating that "[t]he obligation on the part of the parent to support the child does not arise from
marriage but from the fact of paternity." The Louisiana Supreme Court further explained in
Lewis that "the judgment awarding support for a child has a legally independent basis and is
not a mere incident of the separation decree which terminates with the dissolution of marriage."
Likewise analogous is Horrigan v. Horrigan, 70 So.3d 111 (La.App. I Cir. 6/14/11 ). Mrs.
Horrigan filed for a 102 divorce in 2003. The parties entered into a consent judgment wherein
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Mr. Horrigan agreed to pay monthly spousal support starting in 2004 and ending in 2014. In
2008, Mrs. Horrigan filed a rule for contempt against Mr. Horrigan for failing to make the
spousal support payments. Mr. Horrigan contended that, because the divorce petition did no
conclude with the filing of a rule to show cause within two years of service of the original
petition required by La. C.C.P. art. 3954, the suit and the consent judgment were abandoned.
The trial court ruled that although the divorce action was abandoned, the parties entered into
a valid and binding contract of support. Further, the court determined that the contract was by
a consent judgment and not a considered decree, and, therefore, as a contract, it did not fall with
the case.
In the present case, it is undisputed that the October 20 l 0 consent judgment, obligating
Mr. Wiles to pay child support, was rendered before the divorce action was abandoned pursuant
to article 3954. It is also undisputed that the child support obligation set forth in the consent
judgment was never modified. Thus, the court found that the consent judgment remained valid
and enforceable even though Mrs. Wiles' divorce action was abandoned by operation of law.
Mrs. Wiles has a cause of action for past due child support.

2

Procedural law
a

Jurisdiction, venue, and the like

Albitar v. Albitar, 197 So.3d 332, 16-167 (La.App. 5 Cir. 6/30/16)
Facts: On June 25, 2015, Ms. Albitar filed a La. C.C. art. 102 petition for divorce. The petition
alleged that she and Mr. Albitar were married in New Orleans, LA in 2002, that one child was
born of the marriage in 2009, and that venue and jurisdiction was proper since she was
domiciled in St. Charles Parish, LA. Ms. Albitar also sought interim spousal support, child
support, an order granting her exclusive use and possession of a 2005 lnfiniti QX56, and a
temporary restraining order restraining defendant from alienating any community property,
harassing plaintiff, or removing the minor child from St. Charles Parish without the express
consent of plaintiff or by order of the trial court issued subsequent to a contradictory hearing.
Lastly, plaintiff sought an order granting her permanent sole custody of the minor child and
designation as the primary domiciliary parent.
September 9, 2015 Mr. Albitar enrolled Christine F. Remy as counsel of record for the
limited purpose of challenging jurisdiction and filing exceptions in the case. At a hearing, Mr.
Albitar argued that the trial court in St. Charles Parish lacked jurisdiction over the divorce
proceedings, because plaintiff was not domiciled in St. Charles Parish when she filed her
petition. Mr. Al bi tar also argued that the trial court lacked jurisdiction over the custody matters
under the Uniform Child Custody Jurisdiction and Enforcement Act because Louisiana was not
the "home state" of the child at the commencement of the custody proceedings.
In response, Ms. Albitar asserted that since May of 2014 she and the minor child had
resided with family in St. Charles Parish, Louisiana, that she has been the sole caregiver for the
child for his entire life, and that the child's family, school, and doctors are located in St. Charles
Parish.
After hearing argument from counsel for both parties, the trial court denied all of
defendant's exceptions in open court. The court ultimately awarded Ms. Al bi tar interim spousal
Page 24 of 30

support in the amount of $2,000.00 per month and child support in the amount of $1,619 .00
per month, both of which were ordered retroactive to the June 25, 2015 filing of plaintiffs
petition. The trial court awarded plaintiff exclusive use of a 2005 Infiniti QX56 automobile and
granted plaintiff permanent injunctive relief enjoining defendant from: mortgaging, alienating,
encumbering, or disposing of any community assets, changing the beneficiary designation on
any and all life insurance policies, retirement plans, and pension plans, and removing the minor
child from St. Charles Parish without the express written consent of plaintiff or by order of the
trial court. Mr. Albitar then appealed.
Result: Affirmed.
Rationale: Mr. Al bi tar argues that the trial court erred in denying his exceptions to plaintiffs petition
because the trial court lacked personal and subject matter jurisdiction over the various claims
related to plaintiffs petition for divorce. We disagree.
A Louisiana trial court has jurisdiction over a divorce action if, at the time of filing, one
or both of the spouses are domiciled in Louisiana. The proper venue for a divorce action is the
parish where either party is domiciled or in the parish of the last matrimonial domicile. La.
C.C.P. art. 3941 (A). Ms. Albitar's physical presence in St. Charles Parish, along with other
evidence, was enough to provide a basis for jurisdiction and venue in this instance.
The Ancillary claims for alimony or support require personal jurisdiction over the
nonresident defendant who owes the personal obligation. Jurado, 782 So.2d at 577, n. 2.
Personal jurisdiction over a nonresident defendant is established through the Louisiana
long-arm statute, La. R.S. 13:3201, so long as "minimum contacts" with the state are met. The
appellate court foung that defendant had sufficient minimum contacts with the state of
Louisiana to reasonably anticipate being haled into court in Louisiana: plaintiff and defendant
were married in New Orleans in 2002 and both of plaintiffs parents reside in Louisiana. Thus
the trial court did not err in denying defendant's exceptions. We also conclude that litigation
of the custody proceeding in Louisiana comported with the purposes of the UCCJEA. The
strength of connections between the minor child and the state of Louisiana were enough to
afford UCCJEA jurisdiction in the state.

b

Notice of child support award

Casey v. Casey, 196 So.3d 748, 2015-1269 (La.App. 4 Cir. 6/29/16)
Facts: Deborah and Francis Casey were married January 8, 1983, and subsequently divorced on
September 21, 20 l 0. The child support obligation for the minor chi Id was modified on multiple
occasions through consent judgment. On May 29, 2015, the attorney for Mr. Casey filed a
Motion to Withdraw as Counsel of Record, which was granted by the court. On June 9, 2015,
the Special Master held a hearing which included the parties' testimony and rendered a report
recommending child support payments. On August 20, 2015, the Special Master sent a letter
to counsel for both parties with the recommendation, stating the letter would constitute notice
of filing. On September 9, 2015, the district court entered judgment adopting the Special
Master's Report as the final judgment of the court.
Mr. Casey appealed, arguing (I) that the district court erred in allowing Mr. Casey's
counsel to withdraw ex parte in violation of Rule 9 .13 of the Rules for Civil Proceeding in
District Courts, resulting in a violation of his due process rights; and (2) that the district court
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erred in adopting the Special Master's Report without complying with the notice requirements
of La. R.S. 13:4165(C)(2).
Result: Affirmed in part; vacated in part; remanded.
Rationale: Withdrawal of Mr. Casey's Attorney: under Rule 9.13, Mr. Casey was entitled to a
contradictory hearing on the motion to withdraw; however, we also find that Mr. Casey was not
prejudiced by this error on the district court's part. Mr. Casey was physically present for the
hearing for which he contends he was not given adequate notice due to his attorney's
withdrawal. Thus, the court did not find Mr. Casey was prejudiced.
Notice of Filing of Special Master's Report: the notice requirement included in La. R.S.
13:4 l 65(C)(2) is satisfied when the Special Master files and serves notice of the filing of the
Report upon all parties. The statute, when read as a whole, clearly implies that the entity
preparing the Report-the Special Master-will also file the Report and serve it upon the parties.
The appellate court looked to the legislative history surrounding the enactment of the statute,
along with the federal rules of procedure on which it was based. Because the Special Master
Report was included as an exhibit to a contempt motion filed by Ms. Casey, it did not properly
provide notice to the parties; the Special Master was required to serve notice of the filing of the
Report upon all parties.
As for the due process argument, we find that in the case at bar, the statutory notice
required by La. R.S. l 3:4 l 65(C)(2) was satisfied by the Special Master's letter dated August
20, 2015, which recited "[p]lease find attached Recommendations of Special Master ... which
was filed with the court on August 13, 2015. This will constitute notice of filing of the report
as required by La. R.S. 13:4165." The objections filed by Mr. Casey on August 28, 2015 were
therefore timely under La. R.S. 13:4165(C)(3).

Raine v. Raine, 197 So.3d 854, 2015-1161 (La.App. 4 Cir. 8/3/16)
Facts: The parties, Mr. and Ms. Raine, were divorced on December 28, 2000. On June 26, 2001, the
trial court entered judgment in Ms. Raine's favor on her motion for child support, sole custody,
and a restraining order. That judgment granted sole custody of the two children to Ms. Raine,
granted her a restraining order against Mr. Raine, corrected the divorce decree, and ordered Mr.
Raine to pay child support in the amount of $492.80 a month.
On September 21, 2001, Ms. Raine filed a motion for contempt against Mr. Raine for
failure to pay child support as ordered by the June 26, 2001 judgment. Judgment was entered
against Mr. Raine on November 20, 200 I. On September 18, 2014, Mr. Raine filed a petition
to annul the June 26, 200 l judgment on the basis that it was an invalid judgment. Mr. Raine
alleged that he was not present or served with notice of the June 19, 200 l hearing at which the
trial court entered judgment against him and ordered him to pay child support. He further
alleged that it was not his signature on the waiver of service. The trial court ultimately denied
Mr. Raine's petition to annul on July 9, 2015.
Result: Affirmed.
Rationale: Though the expert witness by Mr. Raine called to examine the signature on the waiver
of service form concluded that the signature was most likely not that of Mr. Raine's, she
acknowledged that the signature was from 200 l and that signatures can change over time.
Further, Mr. Raine did not testify as to who he believed wrote the signature. Finally, Mr. Raine
gave conflicting testimony regarding his notice of the June 26, 200 I judgment ordering him to
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pay child support, stating initially that he found out about the child support payment when he
"came to court on the 22nd" but later denied coming to court at all.
The trial court did not find the testimony and evidence offered in support of that assertion
to be sufficient to prove that the June 26, 2001 judgment was an absolute nullity. Thus, the
appellate court deferred to the judgment of the trial court and upheld its denial of Mr. Raine's
petition to annul.

c

Appeals from child support awards
1)

Appealable judgment

State v. Jones, 199 So.3d 1201 (La.App. 5 Cir. 8/24/16)
Facts: On January 7, 2013, the state filed this action seeking child and/or medical support from Mr.
Jones, for his son, the minor child, B.L.J. On July 18, 2014, the hearing officer calculated that
Mr. Jones' monthly income was $11,039.71. The hearing officer ordered Mr. Jones to pay
temporary support in the amount of $1,372.35 made retroactive to September 30, 2013, and
arrears were to be collected once the order was made permanent. On June 12, 2015, the hearing
officer recommended the $1,372.35 be made permanent and retroactive to September 30, 2013.
Mr. Jones disagreed. In the disagreement hearing on July 13, 2015, his child support was set
at$959.70 per month, retroactive to August28, 2014. On September 24, 2015, Mr. Jones filed
a "Rule to Recalculate Child Support and Why He Should Not Received [sic] Credit for Child
Support Payment made and [sic]." On September 28, 2015, the juvenile court judge denied the
rule.
On October 8, 2015, Mr. Jones filed a motion for a new trial, requesting that the juvenile
court set aside the denial of his rule to recalculate and prayed for credit on past child support
payments made. The judgment adopted the hearing officer's calculation of Mr. Jones' arrears
to be $5,547.21 and based on receipts, recommended a credit of $3,700. Jones appealed the
judgment denying his motion for recalculation.
Result: Reversed and remanded.
Rationale: "A judgment is the determination of the rights of the parties in an action and may award
any relief to which the parties are entitled." La. C.C.P. art. 1841. This court cannot determine
the merits of an appeal unless our jurisdiction is properly invoked by a valid final judgment.
Input/Output Marine Sys. v. Wilson Greatbatch Techs., Inc., 10-477, p. 12 (La.App. 5 Cir.
10/29/10), 52 So.3d 909, 915. "A final judgment shall be identified as such by appropriate
language." La.C.C.P. art.1918.
A valid judgment must be precise, definite and certain. Blanke v. Duffy, 05-829, p. 2
(La.App. 5 Cir. 3/28/06), 927 So.2d 540, 541. See Scott v. State, 525 So.2d 689 (La.App. I
Cir.1988), writ denied, 558 So.2d 1128 (La.1990); Johnson v. Mount Pilgrim Baptist Church,
05-0337, pp. 2-3 (La.App. I Cir. 3/24/06), 934 So.2d 66, 67. The decree alone indicates the
decision. Falterman v. Prestenbach, 6 La.App. 563, 1927 WL 3549 (La.App. l Cir.1927). The
result decreed must be spelled out in lucid, unmistakable language. South St. Lumber Co. v.
Dickerson, 235 La. I 062, l 06 So.2d 513, 515 (La.1958). The quality of definiteness is essential
to a proper judgment. Russo v. Fidelity & Deposit Co., 129 La. 554, 56 So. 506, 508 (La.1911 ).
A final appealable judgment must contain decretal language, and it must name the party
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in favor of whom the ruling is ordered, the party against whom the ruling is ordered, and the
relief that is granted or denied. Johnson, supra, 05-0337 at 3, 934 So.2d at 67. The specific
relief granted should be determinable from the judgment without reference to an extrinsic
source, such as pleadings or reasons for judgment. Vanderbrook v. Coachmen Industries, Inc.,
01-0809, pp. 11-12 (La.App. 1Cir.5/10/02), 818 So.2d 906, 913.
We find that the December4, 2015 judgment is fatally defective and that our jurisdiction
is not properly invoked. The judgment lacks decretal language and the specific relief granted
or denied. It is unclear whether the hearing officer ruled upon the motion to recalculate. There
is no valid judgment before us. We therefore remand the matter for the purpose for the hearing
officer to determine whether Mr. Jones is entitled to recalculation.

2)

Appellate delays

State, Dep 't of Children and Family Services in Interest of C.J.B., 16-102 (La.App. 5 Cir.
5/12/16)
Facts: DCFS, pursuant to La. R.S. 46:236.1.1, et seq., filed a rule for child support seeking child
and/or medical support from defendant, Dean Michael Bye, on behalf of his son, minor C.C.,
who is a recipient of services from the Department. On November 16, 2015, a final decision
finding Mr. Bye responsible for the support obligation of $559 .65 per month was rendered. Mr.
Bye filed a motion for appeal on December 10, 2015. Mrs. Bye filed a motion to dismiss the
appeal on April 14, 2016, arguing that the appeal delays lapsed on December 1, 2015.
Result: Appeal dismissed.
Rationale: La. Ch.C. art. 103, provides that "[e]xcept as otherwise specified in any Title of this
Code, the provisions of the Children's Code shall be applicable in all juvenile court
proceedings, and only to such proceedings." La. Ch.C. art. 104 provides, in pertinent part, that
"[w]here procedures are not provided in this Code, or otherwise by law, the court shall proceed
in accordance with ... (2) The Code of Civil Procedure in all other matters." La. Ch.C. art. 332
provides, in pertinent part:
A. Except as otherwise provided within a particular Title of this Code, appeals
shall be taken within fifteen days from the mailing of notice of the judgment.
However, if a timely application for a new trial is made pursuant to Paragraph C, the
delay for appeal commences to run from the date of the mailing of notice of denial
of the new trial motion.
B. Notice of judgment, including notice of orders or judgments taken under
advisement, shall be as provided in Code of Civil Procedure Article 1913.
The "default" appeal delay is 15 days from the date of the mailing of notice of the
judgment for matters not otherwise provided for in the Children's Code. This type of support
proceeding does not have a separate appeal delay otherwise provided for within the Children's
Code. However, Code of Civil Procedure Articles 3942 and 3943 provide that an appeal from
a judgment awarding "support of a person" shall be taken within 30 days from the date of
mailing of notice of the judgment. Nevertheless, because this proceeding was brought in
juvenile court, rather than in district court, the Children's Code 15-day appeal delay applies
herein, instead of the 30-day appeal found in the Code of Civil Procedure.
Case law appears clear that the appellate delays of the Children's Code apply to cases
Page 28 of 30

originating in a juvenile court, and also to cases "under the Children's Code" brought in district
courts. State in Interest of K.B., 30,358 (La.App. 2 Cir. 8/21 /97), 698 So.2d 761, cited by
appellee in her motion, concerned a motion to dismiss the appeal of a judgment terminating
parental rights rendered in the district court, not in a juvenile court. Its applicability, therefore,
is limited in the instant matter. The appellate court found the judgment was "under the
Children's Code" and the appeal was untimely, holding that the shorter delays found in La.
ChC. art. 332 applied to appeals taken from "judgments under the Children's Code." Here,
because the judgment comes from the juvenile court, the procedural provisions of the
Children's Code apply, rather than the Code of Civil Procedure, specifically, the appellate
delays ofLa. ChC. art. 332. Thus, Mr. Bye's appeal, taken more than 15 days from the date of
notice of judgment, is untimely.

d

Support enforcement services: DCFS

State, Dept. of Children and Famity Services, Child Support Enforcement v. D.J.P., 199
So.3d 654 (La.App. 1 Cir. 8/5116)
Facts: On June 26, 2014, DCFS filed a petition to establish paternity and fix child support on behalf
of K.J.W., a minor child born on September IO, 2013, who was receiving Medicaid services.
D.J.P., the child's alleged father, was the only named defendant. DCFS also requested a
medical support order directed to D.J.P to provide insurance coverage to K.J.W. should such
be, or become, available through DJ .P's employer or other group insurance.
After DNA test results showing a 99.99% chance of paternity, D.J .P. stipulated to being
K.J .W's biological father at a hearing before a hearing officer on January 28, 2015. The hearing
officer also recommended a child support order be issued in the amount of $200 per month,
plus a 5% administrative fee, through the state. The hearing officer also recommended that
D.J.P. be ordered to pay ongoing child support with payment re-directed to the mother. The
hearing officer split medical support between 66% from the mother and 34% from the
defendant of any health and/or dental insurance and medical and dental expenses incurred for
the child in excess of a $250 threshold fee (fee responsibility of the mother) and closed the
proceeding.
DCFS filed an objection to the recommendations to redirect payment of child support to
the child's mother rather than to DCFS. DCFS further complained the hearing officer lacked
authority to close the proceedings at the request of the child's mother when DCFS possessed
the statutory right/obligation to bring an independent cause of action to establish a medical
support order, as mandated by state and federal law. The district court accepted the
recommendations. DCFS appealed.
Result: Affirmed in part, reversed in part and remanded.
Rationale: DCFS initiated these proceedings by filing a petition naming D.J .P. as the sole defendant.
In doing so, DCFS was acting on behalf of the best interest of the minor child, K.J.W., and was
not representing the interests of the mother, A.R.W. See La. R.S. 46:236.1.7(8). A.R.W. had
the right to participate in the child support proceedings, but neither intervened nor filed any
pleadings requesting any relief on her own behalf. The mother also did not formally file a
request for child support payments to be made directly to her. Thus, no basis existed for the
district court to adopt the hearing officer's recommendation to "re-direct" D.J .P's child support
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payments to the mother. That portion of the judgment must be reversed.
In a case where OCFS is providing services (Medicaid benefits in this instance), OCFS
has a "separate and distinct cause of action" that "need not be ancillary to or dependent upon
any other legal proceeding." La. R.S. 46:236.1.2(0)(1). In such cases, DCFS may take direct
civil action "without the necessity of written assignment, subrogation, tutorship proceedings,
or divorce proceedings." La. R.S. 46:236.1.2(0)(1 ). Further, La. R.S. 46:236.1.2(A)(5) grants
specific authority to DCFS in Medicaid only cases to obtain a medical support order. Therefore,
regardless of whether K.J. W. 's parents reached a stipulation concerning child support, OCFS
had an independent right to pursue its request for a medical support order providing health
insurance coverage for K.J.W. The district court erred in accepting the hearing officer's
recommendation and closing the proceedings without allowing OCFS an opportunity to
establish its entitlement to such a medical support order. The matter will be remanded to
district court for the hearing and considering of the medical support order request made by
DCFS for K.J. W.
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